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The Honorable
Tha Secraetary of tha Army

-Dear Mr; Bscrotary:’

By letter dated Januaxry 26, 1973, the thea Acting Secretary of the
Aruy requestaed our decisfon on a legal question arising with respect to
@ [proposel to install and operate local-service telephones in Army
barracks at Governwent expense.) Tha Acting Sacretary's lettor reads in
partt '

"During the pust year, the \rmy has conducted a test at
Fort Carson on the valua to tha all voluntaer Army objectives
of providing freca telephona ssrvice in the harracks for beth
official and psrsonul usa, Tha teat rasults indicate that
implomentation of such a sarvieca would significantly enhance
tha objectivea of an all voluntesr forca,

"Accordingly, the Army is considering the provision of
non-pay, on-post and locnl civilian community telephone
sorvice in barrachs f£or both officiul purposes and the con-
vonienca of troops., 7Tha sexvice proposed would raatrict the
placing of lonp distanca toll callas from the barracks and
restrict tha recoipt of {ncoming colleot toll valls, but
would perodt completion of prepaid inconing toll calls,

“Telopliones in the harracks are primarily intended for
cormunications incident to service. They would provide
comwnications between tia company orderly room or battalion
hoadquarters and tho soldlor for the conduct of busincss;
diract and inmadiate accees from the baxrracks to emarpency
base facilities, such as medical, fire and militsry police}
dixoct and immadiots wmeans for a family to notify a soldier ,
of fanily tragedies, auwa as death, sarious ilinens or acci- . o .
dent; and a dircct and immodfats pipeliny betweun tha baxracks
and I\ELP Contorxs (oporated on a 24-hour por day hasis) for
consultuation and assiotance in matters relsting to major per-
sonal problews, such as drug or alcohol abuse. UWhile all of
the abovy unes are considared 'official' in the novmali saense
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of the word, those telephones would not ba reatyicted to ‘
‘official onrr' calln, Buch a restriction does not appearx
realistic in jight of tha automaticn of local telephone
ssrvices by thm telephoita companies and genaral commuiication
practices in govornment and industry for contrelling local
telephone callyw,

"Installation of such phonas would provide the second,
incidental, advantags for our soldiexrs, Proviefon of such
service would materially eahance tha Modemn Voluntess Army
coacapt by icprowing the morale, and efficisucy QI the
vodom-day moldler, and it would thersfora enhance the
ahilitz of tha Anyy to attract the typa of persounesl it
naads, v

The legal question posed by the Acting Secretery is whotlwy 1 U,S.C.
679 applias to prohibit the propoaal deseribed abovey, Thie nection, de~
rived from section 7 of the legislative, Executiva and Judicial Apprapria-
tion Act, 1912, approved \ugusv 23, 1912, ch, 350, 37 Stat. 360, 414, s
asandad, providen in pertinent part!

"Except as otharvise provided by law, no monay appro-
priated by aay Act shall be expendad fox telephons service
iustalled in any private residence ox privata apartwgat or
for tolls or other charges for telaphone servica froa _
privato rvesidences orx private spartmunts, except fur long-
distance telephona tolls required atrictly fox the publie

. businese, and so shown by vouchars duly sworn to and
approved by the head of the departnent, diviaion, burecau,
or office in which the of ficial using such telephone or
.¢ dncurring ths expense of such tolls shall be employca * LI A

: Tha toragoing proviaion of lav has daan appliad striccly, as roquired

tleo, d.g., 35 Conp.

Gaen, 28, 30 (194$), vharein wa statad:

. "The langusgo of this saction is plain and coaprahen~

" siva maid conctitutos a mandstory prohibition against tha
paywecat from appropriatod funda of eny part of the cxpense
of furnishing tolaphons service to a Govarnnont officer or
expioyeae 4n a private ravidenco or apartment frreopective

of the deairability orv teceasity of guch service £rom an v
wfficial atandpoint, and has sc hecen held in & long 1ins of
deciaions, & & #' (Cirations oxdtted.) -
’
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' Xf such provisicn applies by its terus 4u the invtant matter, ths 7 'ﬂf.
% prohiibizion wust be given atfect itrravpsctive of wny considarations of C e -
- olficial dnairgbility or necrseity, Ancoxdingly, the initial question T

. ia whether an Arny barracks ccustitites a 'private residencs or private
_ apartment" within the wemaing ol thg stakutory provisioca.

Rasolution of ths foregoing qﬁestion vequires refarence to saveral
viywied .. - deciotons of -the Comptryollor of the Treastry shouvtly aftar original ensat—. ‘Vitsam

. . mant of this provision, Th. most reiaevant dacision is 19 Comp, Dsc. 198 s
(1912), which addrxesisd tha quastion whether Goverpmmt-ownad buildings
s used an residences could ba considared private yesidencen for purposes of 1~
- :P:' provision of law. Thn dacision hald tha: thay could, reasoning as v sra
" followus , :

"4 & & the fact tha said buildinga are public propavty
dots not nike Khem any levs private vesidences whan they are
taxrned over for tha privaty personal wsa of Government offi~
cisls, and the prohibition of the act quoted is against RER AN
exponditurca foir telsphoie sorvica inatalled in a private T,

residenco or apurtment., In my view, & resideuce or apartmint AU ,{
Y is 'private' within the wmeaninyg of tha act in question whan .- T
| . 1t is set apart for the exclusive personal use of any ons . N
parscn, or of auch person and hin fauily," Id. at 199. %,

+ Mont ndgnificant: for present purposas {0 that the layguega "private resi- - =

‘=t Jdence ovr private apartaent' {s definnd an weaning .a-focility, shethey - - oo o

pubiicly or privataly owned, set apart for the exclusive parsonal use of '

P cna pareon or fardly, This definition comports with corown uvaderstandiung,

v &ud also the general legal context. Thus tha Acting Secvetary's letter
pointe out thar the similar (erm "privata dwslling" haw been defined as a
place ox home in vhich a paraem or family lives 4n .un individual or pri-
vate state. 33A Words and Phirasern 412, Cloarly en Army barracks does not

: qualify as a private residenca or apartment umdar this teat, Ae the

2 Acting Bucratary points outt

"W & & A parson living in s privata resfdenca o7 apartment
1i{ivet in an {ndividual or pvivats state since hes may choose
his awn quavtsera, deterina who elsa wmay live with hinm and,
st {mportautly, control who will or irill not be pormitted .
to sntar the preamisas, Obviously, an enlisted nan living x
in an Arwmy barracks has nons of thass prexogatives and car-
tainly cannot be considsived as living in an 1ndivfduul or

1
_f1x- privaty state, % Y ’ , -
i “. . ’ ,‘ . L J
! } o L
(3 , o
! ’
‘. . [} l. - -
] 8
¢ ¢ \ - - ’
- . s ' T _' L



s F¥ 13

rr
™

N-175732

]

Accovdinsly, wa do not bdhn that an Atwmy barzacka need be
convidared within the litaral aspplication of 31 U,3,C, 679 and thue

- subject to the cundatory prohibition sst forth therein. However,

coty-

sideration wmt &lso ba given to the gensral purposss and objeciives
underlying thds atatutory provision,: .Relavant in this regard is s
unpublisiwmd decision of the ComptrolleX of the Treasury dated Novem-

ber 12, 1912, 63 Hanuseript Decisions 573,

Tha decision hald that

31 U,8,C, 679 did not prohibit inutallation of talaphonsa in Governaent

hutldings providid ‘€9'Tirest ransars &8 rosidenites bt vhich also served

for offlcial purposes., 1n support of this conclusion, it was stated:

..
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"gaction '7 ofithe legislative, Executive and Judicial

. .Aﬁpl‘opriatioti Att, 'sat out-in your letter, was not passed
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ag 1 understand for the purpoese cf requiring government
empluysan to bear tha expensa of telephons messages on pub=
lic tusinows, but on tho contrary, its plain intent was
that the GCovernment should not be chargeable with thes cost
of private wnd pervvnal massages of such employses, Tha
provisfon in qudstion was passed ¢o fecure the latter pur~
pose and grew out of the fact that a large numbsr of pblde
officaye haxe {n the District of Culymbia had insvtalled in
their privata residences telaphonsas at Coverumant expensa
undar tha guise of their use for public purposes, wvhenh
truth ths Goverarwant had provided them with sufficient

g telephionies dn thalr publin offices to transact all the

public business.

"Undar euch civcumatences ayv exist hore at the seat of
Governmiat the clavae in quention needs no interpretation,
hut whare & forast rungex must necessarily use s telaphone
on official business ¢nd use it from his station in the
forest, which happans alsn to ba thn place where he lives,
X think 1t would be a fervervion of the intent of the law
to hold that thosa in wharge of this servicae are without
authority to {nstall a tslephone for auch public use in
such a building bocauss of tha said provision of law, If,
hovewver, tha official dusircs to wse sald {astrunent for
his own perconal conveciancs at sny time, the service -
should ba charged for at so much per mesvnga, vhich would
insurs that tle Governmxat wuld not bs paying for thu
private telephoning of such hiiividual.

"It is not intended to hold harein that Xelephouzs may

. be dnstalled and operated at Governmenr: expenss in all) res~
1dances vhich an ofticial happens &lso to uro as an office
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or offiefal hudqur':tore} The intent of Congriss, as above

' ' sel: out, must be kept in mind in £11 cases, and no cppox- ' R

" tunity mada for ar offinial, under *!in gidoe of public busi- L
= "Ih. 'aess, to hive' s teliphons for his private uss paid out of A
" . .- publie funds, but on tha contrary this rule should not te so T

o3t ¥ipld as to compel an officer or employes to psy for publia
fw'-: talcphaning £ron his privata purtc." ' .

ﬂeViwal udditionnl docisions have alse plraittqg,tbl.inltallation of

- telephones in Governusnt-owned facilities used both as msidsaces and for

. official purposes, Sea & Comp. Gon. 89 (1925); 19 CQup. Dac, 350 .
(1912); 19 4d, 212 (1912). - £ . ‘?-.

owmee @ Py . t P A I - v w

-

8 e b

T '? ~  Undér the approach adoptcd by tha fdragoing dccioionl. 31 0.8,0, 679
"raflects a genaral policy againrt the provision at Governmeat expenss of
- talephona serxvice faor the personal bensfit of employees, As appliesd to
privatoly owned residences or Governnent~owned facilitiss sst apart for
- the exclusive perasonal use of employees, the degrea of personul use of
telephonon as opposed to likely official need is considered so great that
.. & wmandatory prohibition was imposed, On ths otlhor hand, whare a Govorn- _
ment-ownod revideance facility connot ba conaidered as sat aside for v e &
Y o axclusive pereonali use, some floxibility in afforded so that the policy at
' - .underlying the statute naed not ba spplied where sufficient official use
fur celephounn exista, _ : 5 ST
" The context presented by the instaat nubaialioh fu)las within the . .
latter category. Aa tha Acting Sacretary observes, 'thi: ‘soldier roridiung
" {in the bavracks has no sepavate office; lule office, in offact, is the
“barracks." It is steted that such telephones are intendad primirily for
commumications incident to secrvice; and a number of potenclal official .
uses are sat forth, It is furthar statod that rewtrichirg such telsphones
to official usa would he unrealistic., Finally, the submiveion indicates
that provision of barracks telcphones would servs.an ivcfdental official
banefit by materially enhancing the Modam Volunteer Army concept dy (-
.proving the morale and efficiency of tha modern~dsy soldiér and thus
enhance the ruv'- efforts to attxact persumnel,

Tieoad by

... He accede to tha Acting Secratary's dntarnination that barracks =
telaphiones would serva an official purpose in téves of divect official
use. The fact that such telephonas would also be available for peraonal :
use doas not dirminish that determination, sven though there weuld appar- .
, ently be ne basis for apportioning costs betwoen official and personal -
., calls, Moreover, the opervation and maintenance appropriation, Axxy, is -
: IVIillbll for the wulfatn and rccroation of allitary pnrnonnol. -
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' In view of tha foregoing, it s our opinion that 31 U,8,0. 679 dows -
not prohibit the uce of appropriations otharwise availabla to install
ard oparate telcphones in Axuty barracka, as distinguished from private
" vesidences or private apartmants, under the circrastsuces sat forth in ,
the Aating Seqratary's lettor, -
| Sincerely yours,
' Paul G, Dembling
T ’
AcHAE chrotyolier Gonersl T
' — ., of the United Statcs o
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